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Abstract

This paper is about development of investigatividvity procedures and prosecutions in the interoadl
tribunals since the Nuremberg Charter, with specéérence to the International Criminal Tribunalrfthe
former Yugoslavia and cases involving the RepubficMacedonia. According to that, the paper firstly
indicates the International Court of Justice andt8te of ICTY where the tribunal has jurisdictioveo four
crimes: grave breaches of the Geneva Conventianfations of laws or customs of war, crimes against
humanity and genocide committed on the territorthefformer Yugoslavia from the start of the wafdl @91
until to a date to be determined by the Securityr@d upon the restoration of peace.
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INTRODUCTION

This paper explains the Geneva Convention, because of the relationgavke
breaches and the UN Charter and its power from Chapter Viéd@ablishment of the
International Criminal Tribunal Yugoslavia (ICTY). In detail, thaper elaborates the way
of making indictments, procedures of investigative activities, the admissiordehee, the
protection of victims and withesses and the trials where it l@adsaching a verdict. The
aim of this research is to have an in-depth look into the investigatiwaty, procedures
and prosecution of the International Criminal Tribunal for the formegoglavia, to see
what exactly they are, to see the purpose of its estaldigthimowers and responsibilities
and rules of investigation and procedures and how the work is beingdcaver by the
Residual Mechanism. The research will identify how the rules efguure came to be
adopted by previous international tribunals. This thesis is of paranmpaitance since it
explains the actions and procedures of prosecution and thus one carnegetraimage of
the International Court of Justice and and the tribunal for formgo3avia in particular.
The function and responsibility of this body is of great importamcethie peace and
stability in the region and the Balkans. The manner of its functionm powers of
abstraction, the framework in which authority derives its roots filoenCharter of the
United Nations proves its legitimacy and properl international fomicty. On 27 May
1999 the ICTY became the first international court to indict angitiead of state for war
crimes and crimes against humanity. Slobodan Milosevic was indigtdte tribunal at the
height of the war in Kosovo for the deportation and murder of Kosovo Albariibese
charges were subsequently extended to include genocide, crimiestdgumanity, and



grave breaches of the Geneva conventions and violations of the lawstoms of war in
Bosnia and Croatia as well as Kosovo. The second example is femaduhia - Ljube
Boskovski - Macedonian Minister of Interior Affairs.

The International Court of Justice

Like every organ of the United Nations, the International Courtusfice was
established by the Charter of the United Nations in June and begeorktsn April 1946.
This is the principal judicial organ and the seat is at thedP®alace in The Hague
(Netherlands). The General Assembly and the Security Coueci #le 15 judges for a
mandate of nine years. The administrative organ that assigtglges is the Registry. The
official working languages are English and French. The conceptithre @ourt arises from
the need for making settlement of international disputes. (United Nation®CRert33).

Theorigins

John Jay’s Treaty (1794) between United States of America esdt Britain is
the so called Treaty of Amity, Commerce and Navigation, and iesepts the beginning
of the international arbitration and its task was to settle thstignse between the countries
which cannot be resolved by negotiation and are extended to a tribecahdSphase
started in 1872 between these two countries. Third phase was dhiiiatee Russian Czar
Nicholas Il at the Hague Peace Conference of 1899. At this emcfer the participant
discussed for peace and disarmament. And finally, they adopted the Gomvemtthe
Pacific Settlement of International Disputes (1907) whose makwes arbitration and
other good offices and mediation. The Permanent Court of Arbitratiojuhsts elected
from each country and Bureau that has the same responsibilitthek€ourt registry or
Secretariat and makes set of rules to govern the conduct oatobitrThe Second Hague
Peace Conference held in 1907 developed the rules governing thel gnoteedings.
Some fundamental ideas from this court were a source of inepifati drafting the Statute
of the Permanent Court of International Justice some yearsAditeff the ideas that were
inspired by the two Hague Peace Conferences were good not onlyef@entral the
Central American Court of Justice which operated from 1908-1918 bthddPermanent
Court of International Justice and its framework that was sefteipthhe end of First World
War as well. The Council of the League established this Perm@oent of International
Justice under Article 14 of the Covenant of the League. The main rdspiynsas to hear
and determine any dispute of international character and to giadvasory opinion. The
statistics tell that PCIJ dealt with 29 cases betweensstaid have 27 advisory opinions
between 1922 and 1940.

ThelCTY Structure

Three main pillars or components compose the structure of the liaeaiat
Criminal Tribunal for the former Yugoslavia (ICTY). These #re Chambers, the Office
of the Prosecutor and the Registry. The president of the Tribuelased with a majority
of votes from the permanent judges. The president performs two year term aodaade
re-elected. Theodor Meron is the current president who runs his sewnhte. Vice-
president is also elected by the same procedures. Thethreeetrial chambers and an
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appeal chamber. Every trial chamber is composed of three permadges. The number
with ad litemjudges may increase to 6. Mainly, trial chambers task fear the case and
provide fair trial procedures. Trial chambers also impose thisidas for the individual
cases. The appeals chamber has 5 permanent members ofTthe Afpeal chamber
listens and decides on appeals by the sentenced individuals. The thskQffice of the
Prosecutor is to investigate, explore, observe and prosecute individaalpetrformed
crimes. The Office is led by a Prosecutor. He also presentg cases in front of the trial
chambers or the appeal chamber. The Prosecutor servicefdastyears and his/her
mandate may be renewed. He is appointed by the UN Security Council. Thienpasant
principle is the independence of the Prosecutor in order to provide mighitagestigation.
The Prosecutor must not be determined by the opinions and suggestiog®@enmmental
institutions and the other two organs of the ICTY. The Office igddiliin three branches:
Prosecutor Division, The Immediate Office and the Appeals DiviSibe. Registry also
includes three sectors, i.e. the Judicial Support Division, the Imtee@ifice and the
Administration Division. Basically, it is an UN administrative organfutsctions are wide-
ranged, diverse and complex. Its duties may be compared to thdke ofinisters in
domestic systems. The Registry is obliged to find witnessdspeovide them necessary
protection. Sometimes the Registry performs diplomatic function, comuates and
coordinates with various bodies in the international community. The dhetaey-General
appoints Registrar who heads the Registry. The goal of the Tritvasaio finish all of the
trials until 2012 and all of the appeals until 2015, but the Karadziadibland Hadzic
cases may postpone that scenario. From 1 July 2013 the jurisdictiGi Yfin terms of
supervision of sentenced cases was passed on the United Nationsnistachar
International Criminal Tribunals.

ThelCTY Cases

According to the official information, up to 12 February 2014, 161 people wer
indicted by the ITCY. There are ongoing procedures for 20 acendbluals. Sixteen of
them are in front of the Appeals Chambers and four of them andhbyottee most
important ones are currently on trial. The cases that provokedusb attention and
controversies were the cases of Karadzic, Mladic, Hadzic armalj.SH®e processes for the
rest 141 people are finished (according to the official webgi@tef the ITCY). Many of
them have been convicted and already served their penalties. Amangitted ones we
can find Presidents, Prime Ministers, Ministers, Generals anty rather government
officials. More than half of the indicted individuals are ethnicbSefrom Serbia and
Republika Srpska. The percent of convicted individuals with Serbian niiiroisavery
high. Among the others indicted are Croats, Muslims, Albanians, Moniesegnd
Macedonians. Two Macedonians were accused, arrested and precedegli¢o Giae of
them is Ljube Boskovski, the former Macedonian minister of InteAiftdirs who was
declared innocent, but Johan Tarculovski, Macedonian army generdbunaisguilty and
recently finished serving his sentence. In general, the HagbanBti deals with war and
crimes committed among Croats, Serbs and Muslims in Bosniaalg d&h Croats and
Serbs in parts of Croatia, but also with Serbs and Albanians fromvBas Kosovo and
Macedonian and Albanians in Macedonia. Srebrenica massacre is tresobst brutal
massacres in recent history, so it is obvious why the biggesf kisinvicted individuals is
that one connected with people who performed actions in Srebrenica. daimpse
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individuals were sentenced to 20 years while several people wershednio life
imprisonment. Bearing in mind that the memories of wars trdayeitte Hague Tribunal
are still fresh, it is clear why almost every decision caused so cmetyoversies. Although
one of the aims of the ITCY is to help the reconciliation watin &nd righteous decisions,
unfortunately, in some cases it provoked opposite effects.

The case of Macedonia

Macedonia declared its independence on 25 September 1991 by a referendum
where 95,26% of the people voted for independence. The population mainlytcafsis
ethnic Macedonian majority and large Albanian minority. The ethnicdaesisn 2001
started in January when the Albanian National Liberation Army fofagrequal rights and
later gained autonomy or independence in the Albanian populated areasy [hoMIL, a
national Government was formed; with all Macedonian parties, govemgetjupco
Georgievski. All acts of violence, armed protests and ethnic diesolaere settled down
with the Ohrid framework agreement in August when the peaceragnéevas signed and
greater right in handing over the arms to NATO peace forces@zmgnized. Afterwards,
the Operation Harvest was NATQO’s main operation in order teaoB,300 pieces of
weapons, thereby granting amnesty to the former members of thaiakib&lational
Liberation Army. In November, the Government voted for additionakttutional rights
in all areas that have 20% Albanian minority. That would concern tlaabthnguage, the
number of Albanians working in the state and the public institutieiading the police as
Macedonians too. Regarding the ICTY and the Macedonian cases, themoacases:
Ljube Boskovski and Johan Tarculovski. In addition, this paper elaborates the casgeeof Lj
Boskovski and one of the main cases regarding Yugoslavia — the caSkbafdan
Milosevich. Ljube Boskovski was charged on the basis of superior crimaspbnsibility
(“the fact that any of the acts referred to in artickeso 5 of the present Statute was
committed by a subordinate does not relieve his superior of crimespbnsibility if he
knew or had reason to know that the subordinate was about to commit sudr had
done so and the superior failed to take the necessary and reasonaflees¢o prevent
such acts or to punish the perpetrators thereof.” Article 7 (3), Statue of the WGthY)

e Murder, wanton destruction of cities, towns or villages and cruel treatment
(violation of laws or customs of war, Article 3).

Tarculovski was charged on the basis of individual criminal respangiliia
person who planned, instigated, ordered, committed or otherwise aided #ed ab¢he
planning, preparation or execution of a crime referred to in atkleo 5 of the present
Statute, shall be individually responsible for the crime.” Artit{g), Statute of the ICTY)
with:

* Murder, wanton destruction of cities, towns or villages and cruel treatment

(violations of laws or customs of war, Article 3)
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The case of Ljube Boskovski

Following the parliamentary elections in 1998 and the victory of WMBPMNE,
he was appointed Deputy Director of the Directorate of Intelligéb®l) in the Ministry
of Interior of the Republic of Macedonia. On 31 January 2001, he was agp@tdte
Secretary in the Ministry of Interior. On 15 May 2001, the ruling Gawent appointed
him a Minister of Internal Affairs of the Republic of Macedordter the parliamentary
elections on 15th of September 2002, he was dismissed from the post stemand
became a deputy in the Parliament.

In April 2004, Boskoski collected 10,000 signatures and submitted a candidature
for the presidential elections, but, his candidacy was rejectedthdyState Election
Commission because he did not meet the requirement of 15 years olioostresidence
in the country. In 2008, i.e. after the return of Boskovski from Scheveningdauheed
the party United for Macedonia and became its president. At tharparitary elections in
2011, Boskovski and his party won 1,52% votes. After the elections, on 6 June 2011,
Boskovski was arrested by members of the mobile police uni@*Abbn suspicion of
illegal campaign financing.

Charges

In terms of charges, Boskovski’'s defense supported the view that Boskeski
neither de facto nor de jure in charge of the police unitsetitared in the village Ljuboten
and the units that were at the checkpoints as well as backup. Howssszcutors found
that Ljube Boskovski, as Minister of Internal Affairs of the Repubfi®éacedonia, has the
power to direct and control the police and every other task forcep@i&sin sectors in
the Ministry of Interior and is responsible for internal investayaaind aiding and assisting
all the processes undertaken by the public prosecutor. This refers to the powehanty aut
over Tarculovski who at the time was employed in the Ministryntdrior. Prosecutors
found that Boskovski was not in Ljuboten on August 12, and later on, an expanded
operation under the orders of the President of the Republic of Macedenizent to
Ljuboten. At that time the operation was near a completion, so, dugngsit he could not
know that the operation included cruel treatments, killings and desetruaf villages and
places. Two days after the police received reports on hearsay amgovernmental
organizations and diplomatic channels, Boskovski learned about serious palbtens in
Ljuboten and events that happened 12 days after.

In addition, Boskovski ordered an investigation to punish the people who were
responsible for these events according to the jurisdiction of dpeiiic of Macedonia.
This investigation will beat according to Article 7 (3) of th&at8te if the criminal
investigation is appropriate under criminal authorities. Actualty $tatements were made,
one by the Ministry of Interior and the other by the public prosectihese reports of his
officers were not accurate and did not accurately describeriimenal conduct. In fact,
according to the existing laws, a formal investigation should teethe prosecutor and an
investigative judge must consider the death of the victims and miscoofiube shelf,
including the destruction of villages and cruel treatment. Actudligre was not
investigation by authorities in Macedonia against the police. Bosktnskino authority
over judicial authorities to launch an investigation and about the failutiee police to



carry out its mandate. So, the failure of the police operation ancspensibility of the
Macedonian authorities proved that Boskovski was not responsible and thaAunde 7
(3) he should take the necessary measures to punish the police.

The Statute of the | nternational Residual Mechanism for Criminal Tribunals

Regarding theStatute of the International Residual Mechanism for Criminal
Tribunals, it is established on 22 December 2010, SC/10141, and it is composed of two
annex resolutions. The first one is the Statute of the InternatResidual Mechanism
for Criminal Tribunals and it has 32 Articles and the Resolution Ankegoncernes
Transitional Arrangements and has 7 Articles. In the Preaihi@d)N Security Council is
acting under Chapter VIl of the UN Charter:

Having been established by the Security Council acting under Chépte

of the Charter of the United Nations to carry out residual fonstof the
International Tribunal for the Prosecution of Persons Responsible for
Serious Violations of International Humanitarian Law Committedhia t
Territory of the Former Yugoslavia since 1991 (hereinafter: [Cand the
International Criminal Tribunal for the Prosecution of Persons Respensi
for Genocide and Other Serious Violations of International Humaanitari
Law Committed in the Territory of Rwanda and Rwandan citizens
responsible for genocide and other such violations committed in therterrit

of neighboring States, between 1 January 1994 and 31 December 1994
(hereinafter: ICTR), the International Residual Mechanism Gaminal
Tribunals (hereinafter: the Mechanism) shall function in accoelaiit the
provisions of the present Statute (...)

According to Article 1 to 8 of the ICTY Statute and Articléol7 of ICTR Statute
concerning the competence to the Mechanism, the jurisdiction ¢€ie and ICTR will
continue (See: Articles 1 to 8 ICTY Statute (S/RES/827 (1993); Anme®/25704 and
Add.1 (1993); Articles 1 to 7 ICTR Statute, Annex to S/RES/955 (1994)). tinléB, in
the Statute it is underlined that this Mechanism has two brancheflgrd@dY and one for
ICTR. Article 4 is for Organization of the Mechanism, where it is stated:

The Mechanism shall consist of the following organs:

(a) The Chambers, comprising a Trial Chamber for each branch of the Mechanis

and an Appeals Chamber common to both branches of the Mechanism,;

(b) The Prosecutor common to both branches of the Mechanism;

(c) The Registry, common to both branches of the Mechanism, to provide

administrative services for the Mechanism, including the Chambers and the

Prosecutor.

From 8 to 12, the roster and qualification of the judges is explainedleAt3
concerns the Rules of Procedures and Evidence. There it is sitetfiadges must adopt
the Rules of Procedures and Evidence for the conduct of all threesppees¢rial, trial and
appeals. These Amendments may be decided by the judges of thandecthn written
procedures. Also all of the amendments must be consistent withtaheeS All the
proceedings from the indictment of the Prosecutor to the tright&® of the Accused,
Protection of Victims and Witnesses, Judgments, Penalties, Agpdleoceedings,
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Enforcement of Sentences to Pardon or Commutation of Sentences are explaneciil
26. The second annex refers to Trial Appeals and Review proceedings.
The ICTY and ICTR shall have competence to complete all triakferral proceedings
which are pending with them as of the commencement date of thetresfgmanch of the
Mechanism. (Resolution 1966 (2010), Article 1 Annex 2). The ICTY and ICTRIshae
competence to conduct and complete all appellate proceedings fdr thieicnotice of
appeal against the judgment or sentence is filed prior to the caement date of the
respective branch of the Mechanism. (Resolution 1966 (2010), Article 1xARpe
The ICTY and ICTR shall have competence to conduct and complete \adiweel
proceedings for which the application for review of the judgmeritled prior to the
commencement date of the respective branch of the Mechanism. This Bam& Article
and other are for Contempt of Court and False Testimony, Proteatidfictims and
Witnesses, Coordinated Transition of other Functions, Transitionahdenaents for the
President, Judges, Prosecutor, Registrar and Staff.

CONCLUSION

The ICTY is a legitimate international body created by theitdd Nations
concerning the states of the former Yugoslavia. With the dissoloti¥ingoslavia and the
wars in Croatia, Bosnia and Kosovo, heads of state, ministerstiaexd undertaking vital
functions have been charged and taken to The Hague to be tried fagaicist humanity,
genocide etc. In this paper the parts regarding chargearthatlated to the investigation
and prosecution procedures are developed. The prosecutor's office atigatiees which
require hard work, collection and consideration of documents, identificatiantregsses,
gathering statements exhumation of mass graves and collettieigphysical evidence are
crucial elements in this master thesis. These are crueiaeats in the process and it
depends on them, whether charges will be brought successfullysimiibunal. All of
these actions are legal under the Statute of the Tribunal andsthinigecooperation of the
states with the tribunal. The importance of this thesis is @npaunt importance, because
it explains the actions and procedures of prosecution and thus one eaolegter image
of the International Court of Justice and the tribunal for formggosglavia in particular.
Here are emerging powers of tribunals which are different fommrts in sovereign
countries where the tribunal may only require states to coopsshtetarily and in good
faith, and that means cooperation often depends on the politicalacatel especially the
political interests of those who manage these countries. Fudherthere are indictments
against Slobodan Milosevic and Ljube Boskovski, the former Ministentefior of the
Republic of Macedonia, charged in the case “Rashtanski Lozja”. IBokkoski was the
highest authority in the Ministry of Interior and thus had ovewlithority and
responsibility for the functioning of the police forces within Macedpboth regular and
reserve. The function of thResidual Mechanisnis of crucial importance and this is
temporary and functional body that keeps the rights and obligations tiltheals until
their final and complete termination of their functions by maitg the legacy of both
institutions. Mechanism for ICTR functions from 1 July 2012 and for 1@ 1 July
2013.
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